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THIE LEASE AGRBEMENT, dated as of April71982, is by and between
CORTLAND COUNTY INDUSTRIAL DEVELOPMENT AGENCY, a public benefit
corporation duly ‘organized and existing under the laws of the State of New
York having its office at 50 Main Street, Cortland, New York 13045 :(the
"Agency®) and NEW YORK, SUSQUEHANNA & WESTERN RAILWAY CORPORATION, a
business' corporation duly organized and existing under the laws of the
State of New Jersey, having an office for the transaction of businegs at
- One Railroad Avenue, Cooperstown, New York (the "Cowpany®) . .

WITNESSETH::

WHEREAS, the Cortland County Industrial Development Agency (the
*Agency”) is authorized and empowered by the provisions of Chapter 1030 of
the 1969 Laws of New York, constituting Title 1 of Article 18-A of the
General Municipal Law, Chapter 24 of the Consolidated Laws of New York, as
amended, (the "Emabling Act®), and Chapter 77 of the 1974 Laws of New York,
as amended, constituting Section 902 of said General Municipal Law (said
Chapter and the Enabling Act being hereinafter collectlvely xeferred to as
the "Act”) to promote, develop, encourage and assist in the acquiring,
constructing, reconstructing, improving, maintaining, egquipping and
furnishing of, among others, railroad facilities for the purpose of
promoting, attracting and developing economically sound commerce ,and
industry on order to advance the job opportunities, health, general
prosperity and economic welfare of the people of the State of New York, to
improve their prosperity and standard -of living, and to prevent
unemployment and economic deterioration; and ’

WHEREAS, by resolution adopted on March 15,. 1982 {the "Initial
Resolution®), the Agency indicated fts intent: (i) to acquire the facility
described in the following paragraph (the *Facility™) and (ii) to lease
{with an obligation to purchase) the Pacility to the Company or such other
person as may ba designated by the Company and agreed upon by the Agency;
and ' ‘

WHEREAS, the Project consists of the following (all of which are
collectively hereinafter referred to as the *Project®™): the acquisition
of approximately 29 miles of railroad line now or formerly owned by- the
Consolidated Railroad Corporation and focated in Cortland County, New
York; and : ) :

WHEREAS, pursuant to Article 8 of the Environmental Conservation Law,
Chapter 43-B of the Consolidated Laws of New York, as amended, and the
regulations adopted pursuant thereto by the Depaxtment of Environmental
Conservation of the State of New York (collectively, the "SBQR Act™), the
Agency in the Initial Resolution detérmined that the acquisition of the

© Pacility, and the leasing thereof to the Company, will not have a

Page 1
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significant effect on the “environment” (as said quoted term is defined in
the SEQR "Act) and therefore does not require the preparation of
environmental impact statement; and .

WHEREAS, the Company has conveyed the Facility to the Agency; and

WHEREAS, the Agency p:éposea to lease the Pacility to the Company, and
the Company desires to rent the Pacility ‘from the Agency, upon the terms
and conditions hereinafter set forth in this Agreenent;

NOW, :l‘g!ERY.bORB. for and in consideration of the premises and  the
nmutual covenants hereinafter contained, the parties hereto hereby formally

covenant, agree and bind themselves as follows (but, with respect to the
Agency, solely to the extent permitted by Section 12.11 hereof), to wit:

Page 2
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"ARTICLE T

DEFINITIONS

The following words and terms as used in this Lease Agreement shall

have the following meanings unless the context or use indicates another or
different meaning or intent: i

"Accountant® means a firm of independent certified public accountants

of recognized standing, selected by the Company and reasonably acceptable
to the Agency. !

"Act” means Title 1 of Article 18-A of the General Municipal Lav of
the State of New York, as amended from time to time, together with Chapter

17 of the Laws of 1974 of the State of New York, as amended from time to

tine.

"Agency™ means (i) Cortland County Industrial Development Agency and
its successors and asgsigns and (ii) any public benefit corporation or
political subdivision or other entity (as provided in Section 9.3 hereof}
resulting from or surviving any consolidation or merger to which the Agency

or its successors may be a party.

“Agency Line" means the 2.8 mile of railroad acquired by the Agency
from the trustees of the Lehigh Yalley Railroad Company located in the City
of Cortland and the Town of Cortlandville in Cortland County, New York,
commencing at the ConRail main 1line east.cf Pendleton Street in the City of
Cortland and running westerly across Pendleton Street, Main Street, Owego
Street, Delaware Avenue, Tompkins Street (Rte 13), Bomer Street (Rte 281)
and terminating at McLean Road in the Town of Cortlandville. ,

"Agreement” means this Lease Agreement, dated as of April 15, 1982, by
and between the Agency and the ompany, as the same rmay be amended or
supplemented from time to kime. .

."Buthorized Representative™ means, in the case of the Agency, the

-chairman, vice chairman, secretary or assistant secretary of the Agency;

in the case of the Company, its president or any vice-president; and, in
the case of both, such additional persons as, at the time, are designated
to act on behalf of the Agency or the Company, as the case may be, by
written certificate furnished to the Agenay qr the Company, as the case may
be, containing the specimen signature of each such person and signed on
behalf of (i) the Agency by the chairman, vite chairman, secretary or
assistant secretary of the Agency or (1i) the Company by the president or
any vice president of the Company. : g
“Company® means (i) New., York, Snsguehanna & Western Railway
Corporation, a business corporation duly organized and existing under the
laws ‘of the State of New Jersey, and its successors and assigns asg the

leassee hereunder, and (ii) any surviving, resulting or transferee Person

as provided in Section 8.4 hereof.

*Conrail® means Consolidated Rail Corporation.

Page 3 .
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“Event of Defanlt" shall have the meaning specified in Section 10.1
hereof. .

"Racility”™ means the Land and the Improvements; and shall also
include the Agency Line, except that the Company shall not have the right
to purchase the Agency Line pursuant to Section 11.3 hereof nor the right
to sell same pursuant to Section 9.1 hereof. -

"Biscal Year" weans the twelve (12) month period beginning on January
1 in any year 6r such other fiscal year as the Company may select from time
to time.

"Guarantor” means Delaware Otsego Coxrporation.

"Guaranty™ means the agreement, dated as of April 15, 1982, from the
‘Guarantor to the Agency by which.the Guarantor guarantees to the Agency the
full and prompt payment, when due, of all sums payable by the .Company vnder
this Lease Agreement and the full and prormpt performance of all obligations
of the Company to the Agency hereunder.

"Xmprovements™ means all those buildings, improvements, structures
and other - related facilities (including all track, bridges, signals,
switches and related railroad transportation equipment) affixed or
attached to the Land, all as they may exist from time to time.

“Independent Coungel” means an attorney or attorneys or firm or firms
of attorneys duly admitted to practice law before the highest court of the
State of New York and not a full time employee of the Agency or the
Company. ’ "

“Independgnt Engineer™ means an architect or engineer or
architectural or engineering firmm registered and gualified to practice the

. profession of engineering under the laws of the State of New York and not a
full time emplovee of the Agency or the Company. .

"Initial Resolution" shall have the meaning set forth in the second
~ recital of this Agreement.

+ "Lénd" means the interest in real estate leased pursuant to this
Agreement and more particularly described in Exhibit A attached hereto,
with such additions thereto and substitutions therefor' as may exist from
time to time in accordance with the provisions of this Agreement,

"Lease Term” means the duration of the leasehold estate created in
this Agreement as specified in Section 5.2 hereof. .

- "Lien" means any interest in Property securing an obligation owed to a
Person, wbether such interest is based on the common law, statute or
contract, and including but not limited to the wecurity interest arising
from a mortgage, encumbrance, pledge, conditional sale or trust receipt or
a lease, consignment or bailment for security purposes. The term "Lien"
includes reservations, exceptions, encroachments, easaments, rights of
way, covenants, conditions, restrictions, leases and other similar title
exceptions a'nd encumbrances, including but not limited to mechanics' ’

.

Page 4




Print Job: CA Print Date: 06/13/2012 Img#: 10 _of 5_1

usek 372 mee1096

| materialmen's, warehousemen's and carriers' liens and other scimilar

! encutbrances affecting real Property. For the purposes of this Agreepent,

a Person shall be deemed to bea the owner of any Property which it has

acquired or holds subject to a conditional sale agreement or other

arrangement pursuant to which title to the Property has been' retained by or .
vested in aome other Person for security purposes.

"Local Taxing Entities” shall mean, collectively, Cortland County and -
‘ each other Taxing Entity in which the Pacility, or any portion thereof, is
located, including, without limitation, any city, school district, town,
village or other-poIitical unit wherein the Facility or a portion thereof .
i3 located. . .

"Mortqages® means, collectively, the Original 'Ho:tgage and the
Refunding Mortgage.

"Net Proceeds™ means so much of the gross proceeds with respect to
which that texm’is used as remain after payment of all expenses, costs and
s taxes (including attorneys' fees) #incurred in obtaining such gross
. proceeds,

"Net Worth" means, at any date, the Tangible Assets of a Person which
(after deducting depreciation, obsolescence, amortization, and' any -
valuation or other reserves on account of upward revaluation of assets and
without reduction for any unamortized debt discount or expense) would be
shown, in accordance with generally accepted accounting principles, on its
balance sheet, minus liabilities (other than capital stock and surplus but
including all reserves for contingencies and other potential liabilities)
which would be shown, in accordance with generally accepted accounting
principles, on such balance sheet.

"Original Mortqage® means the pu:chasg money mortgage from the
Company to Conrail to finance the puichase of the Pacility by the Company
from Conrail. :

: "Permitted Encumbrances” means (1) the Liens, if any, described ‘in
. Exhibit A attached hereto, (i{) this Agreement and tbe Mortgages, (iii)
utility, access and other éasements and rights of way, restrictions and
exceptions that do not, in the opinion of Independent Counsel, materially
impair the utility or the value of the Property affected thereby for the
purposes for which it is intended, (iv) mechanics', materialmen's,
warehousemen’s, carriers' and other similar Liens to the extent permitted
by Section B.9(b) hereof, and (v) Liens for taxes and assessments, whether
general or special, at the time not delinquent. .

™ ., "Person” means an individual, partrdrship, corporation, association, .
Jjoint venture, trust or unincorporated organization, and a government or

any governmental agency, public benefit corporation or political

"Property" means any interest of any kind in any property or asset,
whether real, personal oc mixed, or tangible or intangible, .

Page 5
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"Refunding Mortaage®™ means the mortgage which the parties hereto
expect will be execvted in the future by the Company (and, if .the
conditions of Section 9.4 hereof are satisfied, the Agency) to the Federal
Rail Adnministration or any institutional lender for the purpose of
reimbursing the cost of acquiring the Facility from Conrail, including the
cost of refunding the Original Hortgage. .

"Reserved Rights" means (i) the rights of the Agency hereunder
pursuant to Sections 2.2(f), 3.1, 4.1, 6.1, 6.3, 6.4, 6.5, 6.7, 7.1, 7.2,
8.2, 8.3, 8.4,8.6, 8.7, 8.8, 8.12, 9.2 and 9.4 hereof, (ii) the monies due
or to become due to the Agency for its own account pursuant to Sections
2.2(£), 3.1, 4.1, 5.3(b), 5.3(c), 6.7, 8.2, 8.8, 8,12, 10.4 and 1L.2(a) (i}
hereof, (iii) the monies due to the Local Taxing Bntities as payments in
lieu of taxes pursuant to Section 6.8 hereof and (iv) the right to enforce

the foregoing pursuant to Article X hereof.

"Zangible Assets" weans total assets except (i) that portion of
deferred assets and prepaid expénses {other than  prepaid insurance,
prepaid rent and prepaid taxes) which do not mature or, in accordance with
generally accepted accosnting principles, are not amortizable within one
year from the date of calculation, and (ii) trademarks, trade names, good
will, and other similar intangibles. : .

"Taxing Entities® shall mean, collect':ively, all municipalities (i) in
which the Syracuse-Binghamton-Utica railroad line, or any portion thereof,
is located, including, without limitation, any county, school district,
town, village or other political unit whecein said Syracuse-Binghamton-
Utica railroad line or a portion thereof, is located, which (il) received
real propecty tax payments from said Syracuse-Binghamton-Otica railroad
line prior to the execution of this Agreement.

Page 6
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ARTICLE pod

'i!EPRBSENTATIONS AND COVENANTS

Section 2.1 Representations and Covenants of the Agenoy.

The Agency makes the following representations and covenants as the

: basis for the undertakings on the Company's part herein contained:. .

(a) The Adency is duly estadlished under the provisions of the
Act and has the power to enter into the transactions contemplated by
this Agreesment and to carry out its obligations hereunder. Based upon
the representations of the Company as to the untilization -of the

Facility, the Facility will constitute a "project”, as such quoted

term is defined in the Act. By proper coxporate action, the officera
of the Rgency have been duly authorized to execute and deliver this
Agreement. .

(b) The Agency will acquire the Facility and will lease the
Facility' to the Company pursuant to this Agreement, all for the
purpose of promoting the industry, health, welfare, convenience and
prosperity of the inhabitants of the State of New York and improving
their gstandard of living.

{c) By the Initial Resolution, the Agency determined that, based
upon the review by the Agency of the materials submitted and the
representations made by the Company relating ‘to the Facility, the
acquisition of the Pacility, and the leasing thereof by the Agency to
the Company, will not have a *"significant effect on the environmwent®
within the meaning ascribed to such guoted phrase in Article 8 of the
Environmental Conservation Law of the State of New York and the
regulations of the New York 'State Department of Environmental
Conservation promulgated thereunder. .

.Section 2.2 Regreséntations and Covenants of the Company.

The Company makes the following representations and covenants as the

basis for the undertakings on the Agency's part herein contained:

(a) The Cempany is a business ‘corporation duly organized and
existing under the laws of the State of New Jersey, is in good
standing under its tertificate of incorporation and the laws of the
State of New Jersey, is duly authorized to do business in the State of
New York, has power to enter into this Agreement and to carry out its
obligations hereunder and by proper coxporate action has been duly
authorized to execute and deliver this Agreement. -

(b) Neither the execution and delivery of this Agreement, the
consunmation of the transactions’ contemplated hereby mnor the

fulfillmwent of or compliance with the provisions of this Agreement -

will conflict with or result in a breach of any of the terms,
conditions or provisions of any corporate restriction or any

Page 7
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agreement or instrument to which the Company is a party or by which
the Company is bound, or will constitute a default under any of  the
foregoing, or result in the creation or imposition of any Lien of any
nature upon any of the Property of the Company under the terms of any
such instrument or agreement.

(c) The acquisition of the. Pacility by the Agency and the
leasing thereof by the Agency to the 'Company (i) will induce the
Company to maintain and operate the Facility in Cortland County, New
York, thereby retaining employment opportunities and promoting the
welfare of the inhabitants thereof and (ii) will not result in the
removal of a plant, facility or other comercial activity of the -
Company or amy other occupant of the Facility from one area of the
State of New York to another area of the State of New York or result
in the abandonment of one or more plants or facilities of the Company
or any other occupant of the Facility located within the State of New
York.

(d) The FPacility is and will continue to be a "project®, as such
quoted term is defined in the Act, and, so long as the Agency retains
title to the Pacility, the Company will not take any action, fail to
take any action or allow any action to be ‘taken, which would cause the
Facility not to constitute a p:o:ect‘ (as such quoted term is defined
in the Act). .

(e} . To the best of the Company's actual knowledge, the
acquisition of the Facility will not have a “significant effect on the
environment™ (as said quoted term is ‘defined in Article 8 Of the
Environmental Conservation Law of the State of New York).

(£) The Facility will comply with all presently applicable
building, zoning, environmental, planning and subdivision laws,
ordinances, rules and regulations of governmental authorities having
jurisdiction over the Pacility, and the Company shall defend,
indemnify and save the Agency and its members, officers, agents,

 servants and employees harmless from any ‘liability or expenses-
~ resulting from any £failure by the Company to comply with the
pzovzsxons of this subsection (f).

Page 8
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ARTICLE III

ACQUISITION OF THE PACYLITY

Section 3.1. Agreement to Convey to the Agency.

The Company has conveyed, or has cauged to be conveyed, or will
convey, or will cause to be conveyed, to the Agency .title to the Facility.
The Company agrees that the title to the Facility shall be good and
marketable and free and clear of all Liens except for Permitted
[Bncunbrances and will be sufficient for the purposes intended by -this
Agreement and the Company agrees that it will defend, indemnify and hold
the Agency and its members, officers, agents, seivants and employees

harmless from any expense or liability arising out of a defect in title ~

affecting the Facility and will pay all reasonable expenses incurred by the
Agency in defending any action xespecting title to the Pacility.

W93 Page 9 -
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ARTICLE IV

ACQUISITION OF THE PACILITY; ISSUANCE OF THE BONDS !

Section 4.1. Acouigition of the Pacility -

The Company sball give or cause to ba given all notices and comply or
cause coopliance with all laws, ordinances, . municipal rules and
regulations and requirements of all governmental agencies and public
authorities applying to or affecting the acquisition of thbe Pacility, and
the Company will defend and save the Agency and its officers, members,
agents, secrvants and employees harmless from all fines and penalties, due to
failure to comply therewith. All permits ana licenses necessary for the
acquisition of the Facility shall be procured promptly by the Company.

Section 4.2. Costs of Acquisition to be Paid by the Company

The Company agrees, for the benefit of the Agency, to pay in full all
costs of acquiring the Pacility. Title to all portions of the Facility
acquired at the Company's cost shall immediately upon such acquisition
vest in the Agency. The Company shall execute, deliver and record or file
such instruments as the Agency may request in order to pexfect or protect
its title to such portions of the -Pacility. No payment pursuant to the
provisions of this Section 4.2 shall entitle the Company to any
reimbursement for any such expenditure from the Agency or entitle the
Company to any diminution or abatement of any other amounts payable by the
Company under this Agreement. . . .-

w93 Page 10
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- I ARTICLE V ' : '

DEMISING CLAUSES AND RENTAL PROVISIONS ,

’ Section 5.1 nen\iae of the Facility.

The Agency hereby demises and leases the Facxlxty to the Company, and
the Company hereby rents and leases the Facility from the Agency, upon the
terms and conditions of this Agreement.

Section 5.2 Duration of the Lease Term; Quiet Enjoyment.

(a) The Agency shall Zeliver to the Company sole and exclusive
possession of the Facility isubject to the provisions of Sections 8.3
and 10.2 hereof), and the leasehold estate created hereby shall.
commence, on the date which is fifteen days subsequent to the date
that the New York State Commissioner of Transportation submits an
analysis ‘of the financial and operational feasibility of the
Pacility, along with any recommendations for modification for
improving the Facility's viability, to the Agency, the governor of
the State of New York, the New York State Commissioner of Commerce,
the temporary president of the New York State Senate, the speaker of D,
the Rew York State Assenbly and the chief legislative body of Cortland .t
County, WNew York; provided that the Company ghall have temporary :
possession of the Facility on the date of execution and delivery of o
this Agreement and the obligations of the -Company to indemnify, . !
defend and hold harmless the Isster and its members, officers,
agents, gervants and employees as provided in Section 8.2 hereof and '
to provide insurance as provided in Sections 6.4 and 6.5 hereof shall S '
arise on such Jdate. i

(b) Pb(cépt as provided in Section 10.2 hereof, the leasehold
estate created hereby shall terminate at 11:59 p.m. on April 15, 1997
or on such earlier date as may be permitted by Section 11 1 hereof.

: {¢) The Agency shall take no actz.on, other than pursuant.to
Article X of this Agreement, to prevent the Company from having quiet
. ‘and peaceable possession and enjoyment of the PFacility during the
: Lease Term and will, at the request of the Company and at the !
Company's cost, cooperate with the Company in order that the Company 3
i . may have gquiet and peaceable possession and en;oyment ‘of the -
Pacility.

Section 5.3 Ren;:s and Other i\moun.ts Payable.

(a) The Company shall pay rent for the Pacility leased hereunder
as follows: So long as the leasehold estate created hereby shall not
be terminated, the Company shall pay, directly to the Agency, on the
" date of execution and delivery of this Agreement and on the first day ..
of January in each calendar year theéreafter during the Lease Term, an
amount egual to the sum of Pive Rundred Dollars ($500) per year-

Page 11
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(b} In addition to the amounts payable pursuant to Section
5.3(a) hereof, the Company shall pay to the Agency as additional rent,
within thirty (30) days of the receipt of demand therefor, an amount
equal to the sum of the expenses of the Agency and the members,
officers, agents, servants and employees thereof incurred (i) by
teason of the Agency's ownership or leasing of the Faoility and/or
{ii) in connection with the carrying qut of the Agency's duties and
obligations under this Agreement or the Refunding Mortgage, the
paynent of which is not otberwise provided for under this Agreement or
the Refunding Mortgage.

{¢) The above-mentioned payments shall be made, without Bny
further notice, in immediately available funds and in lawful money of
the United States of America as, at the time of payment, shall be
legal tender for the payment of public and private debts. In the event
the Company shall fail to-‘timely make any payment required in this
Section 5.3, the Company shall pay the same together .with interest
thereon at the rate of twelve percent (12%) per annum from the date on
which such payment was due until the date on which such payment is
nade.

Section 5.4 Obligations of the Company Bereunder Unconditional;

(a) The obligations of the Company to make the payments required
by this Agreement and to perform and observe any and all of the other
covenants - and agreements on its part contained herein shall be a
general obligation of the Company ,and shall be- absolute. and
unconditional irrespective of any defense or any rights of setoff,
recoupment, counterclaim or abatement that the Company may otherwise
have against the RAgency. The Company will not (i) suspend,
discontinue or abate any payment reguired by this Agreement or {ii)
fail to observe any of its other covenants or agreements inm this
Agreement or (iii), except as provided in Section 11.1 or Section 7.1
hereof, terminate this Agreement for any cause whatsoever including,
without Limiting the generality of the foregoing, failure of the,
Company to occupy or to use the Facility as contemplated in this
Agreement or otherwise, any defect in the title, design, operation,
merchantability, fitness or condition of the Facility or in the
suitability of the Facility for the C Y's purp or neaeds,
failure of consideration, destruction of or damage to the Facility,
commercial frustration of purpose, or the taking ‘by Condemnation of
title to or the use of all or any part of the Facility, any change in
the tax or other laws of (or administrative rulings of or
adninistrative actlong by) the United States of America or the State
of New York or any political subdivision of either, ox any fallure of
the Agency to perform and observe any agreement, whether expressed or

* implied, or any duty, liability or obligation arising out of or in

connection with this Agreement.
. v
{b) RNothing contained in this Section 5.5 shall be construed to
release the Aggncy from the performance of any of the agreements on
its part contained in this Agreement, and in the event the Agency
should fail to perform any such agreement, the Company may institute

Page 12
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such action against the Agency as the Company may deem necessaryv to
compel performance ({subject to the provisions of Section 12.11
bereof) or recover damages for non-performance; provided,- however,
that the Company shall lcok solely to the Rgency's estate and interest
in the Facility for the satisfaction of any fight or .remedy of the
Company for the collection of a judgment (or other judicial process) -
requiring the payment of money by the Agency in the event of any
liability on the part of the Agency, and no other property or assats
of the Agency shall -be subject to levy, execution, attachment or other
enforcement procedure for the satisfaction of the Company's remedies
under or with respect to this Agreement, the relationship of the
Agency and the Company heceunder, or the Company's use and .occupancy
of the Facility, or any other liability of the Agency to the Company.

Section 5.5. Grant of Security Interest.

The Company hereby grants to tbe Agency a security interest in all of
the Company's right, title, and interest in the Pacility as security for
the payment of the rentals and all other obligations of the Conpany

hereunder.

W93 Page 13

.\\\‘_'_




GOTTIN 220 w10

¢1 abeg

‘aTqe3TRsuUn ‘3no uiom ‘a33108qQ0 ‘e3enbapeur fue sowrdex 1o Itedaz
‘m2ud1 o3 uot3ebriqo Aue I3pun 2q jou qreqs fousby oyy - ®)

\ R "Kax.adou
usns  ‘ur 3s9193uy Kzojoezsryes 18430 30 ‘03 3Ty Aoussy. sy o3

&asuoo 03 sjeradoidde 10 &aessaosu aq Kew HITYs squdumdop Te Kouaby

343 03 J9ATTIP 03 s9s1be Auwduos 94z - &3TTTOR4 B4y FO 3zed B Swodaq
TI®YS pue.asuuen 3yITuBWNIOM pUR 3TqRuCSEaY © ur suop eq Treys Aueduon
3yy £Aq apem 08 ' s3uswasoxdny Jo0 SUOI3eDTITPOm ‘SuCTRIPpE gons v
'Knr[';:m_g_ syl go Kyabezuy eyz 39933e Jou op suoroe yons popraoxd”
‘sasodand ssauysnq S3T 10 3Iqeaysop weap Lew 3T 9oTNAM  joaaayy
33ed Aue 10 XyyrIoeg 93 03 sauamvsordwr 10 SUOTIROTITPOW ‘SUOT3Tppe
Aue oxew few swyy oy surl woliy Auedwo) sy ¢ (3uswasoxduy 10 uoryppe
yons o3 joadsaz yzra soxe] 3O WOYT ur s3juwswked syew o3 Luwdnion
ayy Suyrrnbax Kouaby 3yl o3 A1030eysiyes Auedwoy oyz Aq Jusumazbe
UR UITh pagsTuIng aq Adusby s ey (17} pue Juswasoadut o uoIIIPpE
Y20s o3 3oadsea mym pargsyaes 3Q. ABY UOTIRAIISUOD TRIUIWUOITAUZ
313 3JO g 31013V JO suOISTAOId 3N ey (1) sjusweatnbax ‘uor3ezTary
noyzrs  ‘Butpnyour ‘93eradozdde waop Lew Aounby ay3 se SUOY3TpuUco
9Tqeuosear yons o3 3Ioafqns aq ‘quamasoadmy 10 uorytppe -Aue o3
208d591 T4 ‘Aew nq) pravglTa Yo padetep Arqeuoseszun 2q jou TTRyS
JUISUOD YoTYM ‘Aouaby oyl Jo juasuoo Ud3YIs Jotad My M (o)

+&ousby ayy 3o juasuoo U333TIX 20vad sy3 3noyata ssodand 1930
4Aue 103 A3TTYoRg 2y} asn O3 30U sjueusaod Auedwop ayp “KxTIoRy euy
30 pPaod2a1 Jo xaume 343 azam Auedwoy ayy 3t K3y110ez Yy 03 ¥TqevITdde
3q PTNOA 3BY} BUOTIRTNEDI pueR SITOI ‘sueY ‘saduruypio Bujuoz TTe ey
DDUBNIOFUOD UT BBTMIBYIO IO SIOTAIIS PROITTRI yOo SuiysTuIng ayg mra
uoT3d3uuod ur ATuo K3yyyoed 33 9sn o3 smesabe Auvdmop 80 (q)

- ‘Spaepuels A33jes ajeys pue Te1apag 1re y3ta
3JULPIOOOE UT pue IBUUERW DTWOUODD PU® punos v ur £317Ioeg ayy azeaado
(TTY) pue ‘sayouabe Lao3etnbax PEOITTEI TR1I5pPBI pue a3jwv3s dvtrdordde
£q pajepuen Spaepuvis Ayegzes pue Hurjerado unUIUIM  BYy3  jsear
¥ UTYITA pue UOTITPUOD aFes 9TqRUOZRAI Uy puR SUOCTIFTPUOD snoxabuep
Pu® 330939p wmoig vy Krrioeg 33 urejurem o3 XIessanau axe ge

(U93saI0JUN 10 U39S930F ‘TeINjONISUCU I0° Teanjanays ‘Lxeurpiorayxs

10 AINuIpIo  Iayjaya) Ktrroey oy oy sjuswaoerdsx pue sxyedaa
Kaessaosu Tte oyeuw (¥1) ‘uotzrpuos ayes Alqeuoseasx ur LriIoey
?q3 dody pue suoy3ypuon shoxabuep 10 syoegep Jo I3 Kyyroex
Y3 urejurew (33T} ‘suoyyosdsur ygus Ybnoayy Kyrryoey ay3 o3 j0adsax

“Xuedmoy

2R A KyT1oed SUT 35 SUGTIEOTITPON PUE 950 TESURSIUTEN 1-9 uoTI09S

FONWINSNI ANV STXYE ‘ SNOIIVOTIXAON ‘aauv&zmnm

IA IPOIINY

E6M

1G JO 61 :#buwy

¢i02/e1/90 '81eQ uld YO qor und




Print Job: CA Print Date: 06/13/2012 Img#: 20 of 51

vtk 372 raceiiOB

undesirable or unnecessary portions of the Facility.

Section 6.2 Installation of Additional Equipment.

(a) The Company from time to time may install additional .

machinery, equipment or other personal property in the Facility
{wvhich wmay be attached or affixed to the Facility), and such
machinery, equipment or other personal property shall not become, or
be deemed to become, a part of the Facility. ©Unless an Bvent of
Default has occu:ted and is continuing, the Company frow time to time
may remove or permit the removal of such wachinery, equipnent or other
personal property from the Pacility; provided that any such removal
of such machinery, equipment or other personal property shall not

adversely affect the integrity of the Facility or impair the overall

operating efficiency of the Pacility for the purposes for which it is
intended and provided further that, if any damage is occasioned to the
Pacility by such removal, the Company shall promptly repair such
damage at its own expense.

(b), The Rgency shall not be responsible for any loss or damage
to any machinery, equipment or other personal property installed
pursvant to the provisions of this Section 6.2.

Section 6.3 Taxes, Assessments and Utility Charges.

(a) The Company shall pay, as the same respectively become due,
{i) all taxes and governmental charges of any kind whatsoever which
may at any time be lawfully assessed or levied against or with respect
to (A) the Pacility, (B) any machinery, equipment or other property
installed or brought by the Company therein or thereon, (C) .the
employees of the Company located at or assigned to the Facility and
(D) the income or revenues of the Agency from the Facility, including,
without limiting the generality of the foregoing, any sales or use
taxes imposed with respect to the Facility or any part or component
thereof, or the rental of the Facllity or any part thereof, (ii) all

“utility and other charges, including "sezvice charges®, imcurred or

imposed for or with respect to the operaktion, maintenance, use,
occupancy, upkeep and improvement of the Facility, (iii) all
assessments and charges of any kind whatsoever lawfully made by any
governmental body for public improvements, provided that, with
respect to special assessments or other governmental charges that may
lawfully be paid in installments over a period of years, the Company
shall be obligated under this Agreement to pay only such installments
as are required to be paid during the Lease Term, and (iv) all moneys
due as payments in lieu of taxes pursuant to Section 6.8 hereof.

{b) The Company may in good faith actively contest any such
taxes, assessments and other charges, provided that the. Company" shall
have first notified the Agency in writing of such contest. In the
event of any such contest, the Company may permit the taxes,

assessments or other charges 50 contested to remain unpaid during the

period of such contest and any appeal therefrom provided adeguate
book reserves in accordance with generally accepted accounting
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principles (in opinion of the Company's Accountant} have been
established with respect thereto. If the Agency shall so request,
such taxes, assessments or other charges shall be paid promptly or
secured by posting a bond in form and substance satisfactory to the

Agency.

(¢c) The Company shall defend, indemnify and save the Agency and
its members, officers, agents, servants and employees harmless from
any liability or expenses resulting from any failure by the Company to
comply with the provisions of this Section 6.3.

Section 6.4 Insurance Required.

At. all times throughout the Lease Term, the Company shall, at its

expense, maintain insurance against such risks and for such amounts as are
customarily insured against by businesses of like size and type paying, as
the same become due and payable, all premiums in respect thereto, such
insurance to include at a minimum the following coverages:

(a) Federal Employer's Liability Act insurance, and each other
form of insurance which the Agency or the Company is required by law
to provide, covering loss resulting from injury, sickness, disabillty
or death of employees of the Company who are located at or assigned to
the Pacility. ) :

{b) Insutance protecting the Company and the Agency against
loss or losses from liabilitfes imposed by law or assumed in any
written contract (including the contractual liability assumed by -the
Company pursuvant to this Agreement, including Section 8.2 hereof) and
arising from personal injury and death or damage to the Property of

* others caused by any accident or occurrence, with limits of not less

than TEN MILLION DOLLARS ($10,000,000) per accident or occurrence on
account of personal injury, including death resulting therefrom, and
damage to the Property of others, excluding liability imposed upon
the Company by any applicable worker's compensation law.

. (c) During the Lease Term, any contractor or subcontractor
engaged in the repairs of the Facility or in the construction or
installation of any improvements to the Pacility shall be required to
carry general comprehensive liability insurance with limits
acceptable to the Company and containing coverages for premises
operations, contractors protective, owner's’ protectivé and completed
operations. (products liability), with the X,C and ¥ exclusions
removed and containing coverage for all owned, non-owned and hired
vebicles with non-ownership protection for contractor's or
subcontractor's employees.

“Section 6.5 Additional Provisions Respecting Insurance.

(2} " All insurance required by Section 6.4 hereof shall be
procured and maintained under valid and enforceable policies issued
by financially sound and generally recognized responsible insurance
companies selected by the Company and reagonably acceptable to the
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Agency and authorized to write such insurance in the State of New
‘York. Such insirance, may be written with deductible amounts approved
in writing by the Agency. All policies evidencing such insurance
shall provide for (i) payment of the losses to the Company and the

Agency as their respective interests may appear, and (1i) at Jeast

thirty (30) days prior written notice of the cancellation thereof (or
any reduction in. policy limits or materfal change in coverage
thereof) to the Company and the Agency.

{b) All such policies of 1nsu:ance,' or a certificate or

certificates of the ingurers that such insurance is in force and .

effect, shall be deposited with the Agency on or before the Closing
Date. The Company shall deliver to the Agency on or before the first
business day of each calendar year thereafter & certificate dated not

earlier than the inmediately preceding November 1 reciting that there

is in full force and effect, with a term covering at least the next
succeeding calendar year, insurance in the amounts and of the types
required by Sections 6.4 and 6.5 hereof. At least thirty (30) days
prior to the expiration of any such policy, the Company shall furnish
to the Agency evidence that the policy has been renewad or replaced ox
is no longer required by this Agreement.

{c} Nothing in this Agreement shall prevent the Company from
taking out insurance of the kind and in the amounts provided for under
Section 6.4 hereof under a blanket insurance policy or policies which
cover othar properties owned or operated by the Company as well as the
Facility.

Section 6.6 Application of Net Proceeds of Insurance.

The Net Proceeds of the insurance carried pursuant to the ptovis'ions
of Section 6.4 hereof shall be applied toward extinguishment or
satisfaction of the liability with respect to which such insurance
proceeds may be paid. '

. Section 6.7 Right of the Agency to Pay Taxes, Insurance Premiuns and

. Other Charges.

If the Company fails (i) to pay any tax, assessment or other
governmental charge required to be paid by Section 6.3 hereof or (ii) ‘to
maintain any insurance required to be maintained by Section 6.4 heréof, the
Agency may pay (but shall not be obligated to pay) such tax, assessment or
other governmental charge or the premium for' such insurance. No such
payment by the Agency shall affect or impair any rights of the Agency
hereunder arising in consequence of such failure by the Company, . The
Company shall reimburse the Agency upon ‘demand, for any amount so paid by

~'the Agency pursuant to this Section 6.7, together with interest thereon

from the date of payment by the Agency at the rate of twelve percent. (12%)
per annum from the date on which such payment was due until the date on
which such payment is made. .

we3 Page 17
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Section 6.8 Pavments in Lieu of Taxes.

{a) It is recognized that under the provisions of the Act, the
Rgency is reguired to pay no taxes or assessments {except for special
assessments and special ad valorem levies) upon any of the Property
acquired by it or under its jurisdiction or control or supervision or
upon its activities. The Company and the Agency agree, howevex, "that
the Company, or any subsequent lessee under this Agreement, shall,
during the Lease Term and any ‘extended period reguired pursuant to
Subseciton (e) of tbis Section 6.8, make annual payments in lieu of
taxes as additional rent under this Agreement, said paynents in lieu
of taxes to be paid in the amounts hereinafter provided to the Local’
Taxing Bntities as hereinafter provided.

(b) On January 15 of the year succeeding each calendar year in
vhich the number of raiIroad cars originating and terminating on the
Syracuse-Binghamton-Utica railroad line exeeeds seven thousand
(7,000) cars, the Company will pay into a special trust fund for the
benefit of all Taxing Entities (including Taxing Entities located
outside Cortland County, New York), an amount equal to twenty percent
(20%) of the average revenue per car (excluding shipper’s surcharge)
multiplied by the number of cars in excess of 7,000, minus any annual
repayment required at scoh time by the New York State Department of
Transportation as a condition of any operating subsidy (if any). On
January 30 of any calendar year in which the Company shall make any
payment into such special trust fund, the Company shall distribute
the moneys in such special trust fund among the Taxing Entities in the
same proportion as each Taxing Entity's tax payments received' prior
to the execution of this Agreement-bears to the total tax payments
received by all Taxing Entities prior to the execution of this
Rgreement, .

{c) Upon repayment of the principal and interest due on the
Refunding Mortgage, the Company sball make annual payments in lieu of
taxes to the respective Local Taxing Entities in such amount as would
result from taxes levied on the Facility by the respective Local

N Maxing Entities if the Facility were privately owned by the Company
and not owned by or deemed under the jurisdiction or control or
. supervision of thé Agency, but with appropriate reductions similar to
the tax exemptions and credits, if any, which would be afforded to the
Company if it were the owner of the Facility. It is agreed that the
Company (i) shall cause the Pacility to be valued for purposes of
. determining the amounts due hereunder as if owned by the Company as
aforesaid by the appropriate officer or officers of any of the
respective.Local Taxing Entities as may from time to time be charged
with responsibility for making such valoations; (ii) shall cause to

. be appropriately applied to the valuation or valuations so determined
the respective tax rate or rates of suoh Local Taxing Entities that
would be applicable to the FPacility if sQ privately owned and not
owned by or deemed vnder the jurisidiction or control or supervision
of the Agency; (iii) shall cause the respective appropriate officer
or officers of.such lLocal Taxing Bntities charged with the duty of
levying and ecollecting such taxes o submit to the Company, when the

2
»
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respective levies are made for purposes of such taxes upon property
privately owned as aforesaid, a statement specifying the amount and
due date or dates of such taxes which the respective Local Taxing
Entities would receive if such property were so privately owned by the
Company and not owned by or deemed under the jurisidiction or. control

or supervision of the Agency; and (iv) shall file with the appropriate .

officer or officers any required accounts or tax returns. The Company
shall pay to the respective Local Taxing Entities when due all such
payments in lieu of real property taxes with respect to the Pacllity
required by this Agreement to be pajd to the respective - Taxing
Entities, subject in each case to the Company's right (x) to obtain
exenptions and credits, if any, which would be afforded to Aa private
owner of the Pacility, {y) to contest valuations of the Pacility made
for the purpose of determining such payments therefrom and (z) to saek

to obtain a refund of any such payments made. The amounts due as.

payments in lieu of taxes in any calendar year pursuant to this
subsection (c) shall be paid to each Local Taxing Entity within the
period that such Local Taxing Entity allows payment. of taxes levied in
such calendar year without penalty.

(d). 1In the event the Company should fail to make any such
payment in lieu of taxes, the amount or amounts 8o in default shall
continue as an obligation of the Company until fully paid and the
Company agrees to pay the same, together with interest. thereon at the
same rate per annum as if such amounts were delinquent taxes.

(e) 1In the event that the Company shall purchase the Facility
pursuant to Article XI of this Agreement, and such purchase shall not
immediately obligate the Company to make pro-rata tax payments
pursuant to legislation similar to subdivision one of Section 520 of
the Real Property Tax Law, as added by Chapter 635 of the 1978 Laws of
New York, then, notwithstanding any other provision of -this
Agreenment, the obligations of the Company pursuant to this Section
5.4 'shall remain in full force and effect until the First tax year in
which the Company shall appear on the tax rolls of the various taxing
entities having jurisdiction over the Pacility as the legal owner of
‘record of the Facility.

w93 Page 19
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ARTICLE VIX

DRMAGE, DESTRUCTION AND CONDEMNATION

Section 7.1 Damage or Destruction.

{a} If the Facility shall be Idamaged or destroyad (in whole or
in part) at any time during the Lease Term: .

. (i) the Agency shall have no obligation to raplace,
repair, rebuild or restore the Facility;

(id) there shall be no abatement or reduction in the
amounts payable by the Company under this Agreement (whether or
not the Pacility is replaced, repaired, rebuilt or restored):

{iii) the Company.shall promptly give notice thereof to
the Agency; and :

(iv)  except as otherwise provided in subsection (b} of
this Section 7.1, the Company shall promptly replace,’ rxepair,
rebuild or restore the Facility to substantially the same’
condition’ and value as an cperating entity as existed prior to
such damage or destruction, with such changes, alterations and
modifications as may be desired by the Company, provided that
such changes, alterations or modifications do not so change the
nature of the Facility that it does not constitute a "project”
(as such quoted term is defined. in ‘the Act).

Except as otherwise provided in subsection (b) or (o) of this
Section 7.1, the Company shall apply to the replacement., repair,
rebuilding or restoration of the Pacility so much as may be necessary
of any Net Proceeds of insurance resulting from claims for such
losses.

. In the event such Net Proceeds are not sufficient to pay in full
the costs of such replacement, repair, xebuilding or restcration, the

_Company shall nonethaless complete the work thereof and pay from its

own monies that portion of the costs thereof in excess of such Net
Proceeds.

All such replacements, repairs, rebuilding or restoration made
pursuant to this Section 7.1, whether or ‘mot requiring the
expenditure of the Cowpany's own money, shall automatically become a
part of the Facility as if- the same were specifically described

herein.

{b} The Company shall not be obligated to replace, repair,
rebuild orf restore the Pacility, and the Net Proceeds of the insurance
shall not be applied as provided in subsection (a) of this Section
7.1, if the Company shall exercise its option to terminate this
Agreement pursuant to Section ll.1 hereof. .
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{c) Unless an Event of Default

continuing,
however, that no such claim with respec
which the Agency may be or is
without the prior written consent of the

Section 7.2 -Condemnation.

shall have occurred and be

the’ Company may adjust all claims under any policieg of
insurance covering damage or destruction of the Facility; provided,

t to an insured event as to

alleged to be liable may be adjusted _

Agency.

(a) If at any time during the Lease Term
of title to, ‘or the use of, the Pacility
Condemnation,

the whole or any part
shall be taken by

the Agency sball have no obligation to restore or
replace the Facility and there 8hall be no abatemept or reduction in

the amounts payable by the Company under this

Agreement (whether or

not the Facility is restored or replaced).

Except as otherwise provided in subsection (b) of this Seetion

7.2,

the Company shall promptly:

- 1)
railroad,

if necessary to maintain the Paci

lity as an operating

restore the Facility

(including the purchase of

substantially the same condition
entity as existed prior to such Con

(ii) if necessary. to maintain
railroad, acquire, by construction

necessary land to replace any Land taken by Condemnation) to

and value as an operating
demnation; or

the Facility as an operating
or otherwige, facilities of

substantially the same nature and value as an operating entity
as the Facility (hereinafter referred to in this Section 7.2 as
"Substitute Pacilities”), which Substitute Facilities shall
constitute a “project,® as such quoted term is defined in “the
Act; and

(114)

in any event,

give prompt

notice of -such

Condemnation and its

The Net Proceeds of a

Substitute Pacilities

plans to restore the Pacility or acquire
to the Agency. .

ny award in any Condemnation

proceeding

shall be paid to the Compa.

ny and, if requirea,

applied to the payment

of the costs of such restoration of the Facility or the acqguigition of
Substitute Facilities. In the event such Net Proceeds of any

Pacilities, the Company shall nonetheless restore the Facility.or
acquire Substitute Pacilities ang shall pay from its own monies _that
portion of the costs thereof in excess of such Net Proceeds.

The Facility, as so restored, or the Substitute Facilities,
whether or not requiring the expenditure of the Company's own monies,
shall automatically become part of the Facility as if the same were
specifically described herein. :

The Company shall not be obligated to restore the Pacility -

and - the Net Proceedas of any

(b}
or acquire Substitute Facilities,
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Condernation award shall not be applied as provided in Section
7.2(a), if the Company shall exercise its option to terminate this
Agreement pursuvant to Section 11.1 hereof.

(c) The Agency shall cooperate fully with the Company in the
bandling and conduct of any Condemnation proceeding with respect to
the Facility. 1In no event shall the Agency voluntarily settle, or
consent to the settlement of, any ‘Condemnation proceeding with
respect to the Facility without the written consent of the Company .

Section 7.3 Condemr;aticn of Company-Owned Property.

The Company shall be entitled to the proceeds of any Condemnation
award or portion thereof made for damage to or taking of any Property
which, at the time of such damage or taking, is not part of the Facility
.and which is owned by the Company.

W93 Page 22
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ARTICLE VIIT

SPECIAL COVENANTS

Section 8.1 No Warranty of Condition or Suitability by the Agency;

Acceptance "Ags Is".

THE AGENCY MAKES NO WARRANTY, BITHER BXPRESS, OR IMPLIED, AS. TO THE

CONDITION, TITLE, DESIGN, OPERATION, MBRCRANTABILITY OR FITNESS OF THE
FACILITX, OR THAT THE FACILXTY IS OR WILL BE SUITABLE FOR THE COMPANY 'S
PURPOSES OR NEEDS, OR THAT THE FACILITY IS OR WILL RE SOYTABLE POR USE N

" CONNECTION WITH THE PROVISION OF RAILROAD SBERVICES, OR REGARDING THE

EXISTRENCE OR NON-EXISTENCE OF ANY DEFECTS OR DANGEROUS CONDITIONS EXISTING

ON OR WITH RESPECT TO THE FACILITY. THE COMPANY DOES AND SHALL ACCEPT TITLE
TO THE FACILITY "AS IS" WITEOUT RECOURSE OF ANY NATURE AGAINST THE AGENCY .

FOR ANY CONDITION NOW OR HEREAFTER EXISTING., NO WARRANTIES OF PITNESS FOR
PARTICULAR PURPOSE OR MERCEANTABILITY ARE MADE. IN THE EVENT OF ANY DEFECT
OR DEFICIENCY OF ANY NATURE, WRETHER PATENT OR LATENT, THE AGENCY SHALL
HAVE NO RESPONSIBILITY OR LIABILITY WITH RESPECT THERETO.

Section 8.2 Hold Barmless Provisicne.
=202¢ Zarmiess Provisicns.

(a) The Company hereby releases the Agency and its members,
officers, agents, servants and employees from, agrees that the Agency
and its members, officers, agents, servants and employees shall not
be liable for and agrees to indemnify, defend and hold the Agency and
its members, officers, agents, servants and employees harmless from
and against any and all (i) liability for loss or damage to Property
or injury to or death of any and all persons that may be occasioned,
directly or indirectly, by any cause whatsoever pertaining to ‘the
Facility or arising by reason of or in connection with the occupation
or the use thereof or the preserice of any Person or Property on, in or
about the Pacility and/or (ii) liability arising from the provision
of railrcad services, or. the failure to provide same and/or ({iif)
Jliability arising from or expense incurred by the Agency's acquiring,
owning and leasing of thé Facility, including without linmiting the
generality of the foregoing, {A) any sales or use taxes which are or
may be payable with respect to goods supplied or services rendered
with respect to the Facility, (B) all liabilities and/or .expenses
arising as a result of the Mortgages and (C)} all causes of action and
attorneys’ fees and any other expenses incurred in defending any
suits or actions which may arise as a result of any of the foregoing,
provided that any such losses, damages, liabilities ox expenses ‘of
the Agency .are not incurred or do not result from the intentional or
willful wrongdoing of the Agency or any of its members, officers,
agents, servants or employees. The foregoing -indemnities shall apply
notwithstanding the fault or negligence in part of the Agency, or any
of its members, officers, agents, servants or enmployees, and
irrespective of the breach of a statutory obligation or the
application of any rule of comparative or apportioned liability.
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{b) In the event of any claim against the Agency or its
officers, members, agents, Servants or employees by any employee of
the Company or any contractor of the Company or anyone directly or
indix:ectly employed by any of them or anyone for whose acts any of
them may be liable, the obligations be:eunc!er: shall not be limited in
any way by any limitation on the amount or type of damages,
compensation or benefits payable .by or for the Company or such
contractor under worker's compensation,” disability benefits or other
employee benefit acts. .

() To effectuate the provisions of this Section 8.2, the
Company shall provide for and insure, in the liability policies -
required in Seotion 6.4 (b) hereof, its liabilities assumed pursuant
to this Section 8.2.

(d) Notwithstanding any other provision of this Agreement, the

obligations of the Company pursuant to this Section 8.2. shall remain
in full force and effect after the termination of this Agreement.

Section 8.3 Right to Inspect the Facility.

The Agency and its duly authorized agents shall have the right at all

reasonable times to inspect the Facility.

Section 8.4 COEEanz' to Maintain its Corporate Existence; Conditions
Under Which Exceptions Permitted.

The Company agrees that, during the Lease Term, it will maintain-its

corporate existence, will not .dissolve or otherwise dispose of all or
substantially all .of its assets, and will not consolidate with or merge
into another corporation or permit one or more corporations to consolidate
with or merge into it; provided that if no Event of Default specified in
Section 10.1 hereof shall have occurred and be continuing, the Company may
consolidate with or mérge into another domestic corporation organized angd
existing under the laws of one of the states of the Dnited States of
America, or permit one or more such domestic corpdrations to consolidate
with or merge into it, or sell or otherwise transfer to another such
domestic corporation all or substantially all of its assets-as an entirety
and thereatter dissolve, provided (i) that the surviving, resulting, or
transferee corporation, as the case may be, is incorporated under the laws
of the State of New York or qualifies to do business in the State of New
York, (ii) that such corporation assumes in writing all of the obligations
of and restrictions on the Company under this Agreement and any other

shall be adversely affected thereby, (iv) that immediately after the
consumzation of the tramsaction, and after giving effect thereto, the
Surviving, resulting or transferee corporation, as the case may be, has a
Net Worth at least equal to the Net Worth of the Company on the date of
execution of ‘this Agreement, and (v) that as of the date of such
consolidation, merger, sale or transfer, the Agency shall be furnished
with the following, in form ang substance satisfactory to the Agency: {a)
an opinion of Independent Counsel opining as to compliance with items (i),
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(il) and (iii) of this Seection 8.4, (b} an opinion of an Accountant opining
as to the compliante with item (iv) of this Section 8.4 and (c) a
certificate, dated the effective date of such consolidation, merger, sale
or transfer, signed by the obief executive officer and the chief financial
officer of the Company and of the surviving, resulting -or transferee
corporation, as the case may be, to the effect that immediately after the -
consummation of the transaction, and after giving effect thereto, no Event
of Default exists under this Agreement and no event exists which, with
notice or lapse of time or both, would become such, an Bvent of Defpult.

Section 8.5, Qualification in the State of New York.

Throughout the Lease Term, the Company shzll continue to be'duly
authorized to do business in the State of New York.

Section 8.6 Agreement to Provide Information.

The Company shall, whenever reguested by the Agency, provide and
certify or cause to be provided and certified such information concerning
the Company, its finances, and other topics as the Agency from time to time
reasonably considers necessary or appropriate.

Section 8.7 Books of Record and Account; Financial Statements.-

{a) The Company shall maintain proper accounts, records and
books in which full and eorrect entries shall be made, in accordance
with generally accepted accounting principles, of all business and
affairs of the Company. :

(b) Within one hundred Fifty (150) days after the close of each
Figcal Year of the Company during the Lease Term, the Company will
furnish to the Agency consolidated profit and loss statements and a
consolidated balance sheet of the Company for the immediately
preceding Piscal Year of the Company, all in reasonable detail and
certified to by an Accountant.

(c) At the times that the Company furnishes to the Agency the
statements required by subsection (b) of this Section 8.7, the
Company shall furnish to the Agency a certificate of an Ruthorized
Representative of the Company stating that no Event of Default
hereunder has occurred and is continuing or, if any Event of pefault
does exist, specifying the nature and period of existence thereof and
what action the Company has taken or proposes to take with respect
thereto.

~ Section 8.8 Compliance with Orders, Ordinances, Bte.

(a) The Company will, throughout the Lease Term, promptly comply
‘with all statutes, codes, laws, acts, ordinances, orders, judgments,
dacrees, injunctions, rules, regulations, permits, licenses,
authorizations, directions and requirements of gll federal, state,
county, municipal and other governments, departments, comnissions,
boards, companies or associations insuring the prepises, courts,
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authorities, officials and officers, Foreseen or unforeseen, ordinary
or extraordinary, which now or at any time hereafter may be applicable
to the Facility or any part thereof, or to any use, manner of use or
condition of the Pacility or any part thereof.

(b}  Notwithstanding the provisions  of subsection (a) of this
Section 8.8, the Company may in, K good faith actively contest the
validity or the applicability of any requixement of the nature
referred to in such subsection (a), provided .the Company shall have
first notified the Agency of such contest. In such event, the Company
may fail to comply with the requirement or requirements so contested
during the period of such contest and any appeal therefrom provided
that adeguate book reserves in accordance with generally accepted
accounting principles (in the opinion of the Company's Accountant)
have been established with respect thereto. '

(c) Notwithstanding the provisions of Section 8.8(b) hereof,
if, because of a violation, enumerated in Section 8.8(a) hereof,
either the Agenav or any of the members, officers, agents, servants or
employees of the Agency shall actually be threatened with a fine or
imprisonment, then the Company shall immediately remedy such
violation and provide legal protection to the Agency and its members,
officers, agents, servants and employees sufficient to remove the
threat of such fine or imprisonment.

Section 8.9 Discharqe of Liens and Encumbrances.

(a) The Company shall not permit or create or suffer- to be
permitted or created any Lien, except for Permitted Encumbrances,
upon the Facility or any part thereof.

(b}  Notwithstanding the provisions of subsection (a) of this
Section 8.9, the Company may in good faith contest any such Lien,
provided the Company shall have first notified the Agency of such
proposed contest. In such event, the Company may permit the items so
contested to remain undischarged and unsatisfied during the period of
.such contest and any appeal therefrom, provided that adequate book
reserves in accordance with generally accepted accounting principles
(in the opinion of the Company's Accountant) have been established
with respect thereto.

Section 8.10 IYdentification of Eguipment.

All Equipment which is or may become the property of the Agency

pursuant to the provisions of this Agreement shall be propecly identified
by the Company by such appropriate records, including computerized
records, as may be approved by the Agency. In this regard all improvements;
machinery, equipment and other Property of whatever nature affixed or
attached to the Land shall be deemed presumptively to be owned by the
Agency, rathet than the Company, unless the same’ ‘were installed by the
Company and title thereto was retained by the Company as provided in
Section 6.2 of this Agreement and such improvenents, machinery, equipmant

and other Property were properly identified by such appropriate records as
were approved by the Agency. .
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Section 8.11 D_eo:ecia.tion Deductions and Investment Tax Credit.

The parties agree tbat, as between them, the Company shall be entitled
to all depreciation deductions with respect to any depreciable property in
the Pacility pursuant to Section 167 of the Code and to any investment .
credit pursuant to Section 38 of the Code with respect to any portion of
the Pacility which constitutes "Section 38 Property.® The Agency shall
bave no obligation to furnish any reports or tax returns pursuant to the .
' provisions of this Section 8,11, but upon written .request of the Company
will endeavor to file with the appropriate officer or officers any repoxts
or tax returns furnished to the Agency by the Company fox the purpose of
~such filing. . .

Section 8.12 Compliance with Mortgages.

The Company agrees to perform, satisfy and discharge each and every
obligation, covenant and duty of the Company and the Agency under the
Mortgages, and hereby agrees to indemnify, defend and hold the Agency and
its members, officers, agents, Servants and employees harmless from any
- liability or expenses resulting from the failure by the Company to comply
’ with the provisions of this Section 8.12,
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ARTICLE IX

RELEASE OP CERTAYN LAND; ASSIGNMENTS AND SUBLEASING;
MORTGAGE AND PLEDGE AND ASSIGHMENT OF INTERESTS

Section 9.1 Restriction on Sale of the Pacility; Release of Certain

Land,

w33

(a) © Except as otherwise specifically provided in this Article
IX and in Article X hereof, the Agency shall not sell, convey,
transfer, encunber or otherwise dispose of the Facility or any part
thereof or any of its rights under this Agreement without the prior
written consent of the Company.

(b) The Agenay and the Company from time to time may release
from the provisions of this Agreement and the leasehold estate
created hereby any part of,- or interest in, the Land which is not
necessary, desirable or useful for the Facility. In such event, the
Agency, at the Company's sole cost and expense, shall execute and
deliver any and all instruments necessary or appropriate to so
release such part of, or interest in, the Land and convey such title
thereto or interest therefn to the Company or such other Person asc-the
Company may designate.

() As a condition to executing and delivering any documents in
connection with any such conveyance, the Company shall provide the
Agency with (i} a copy of the instrument proposed to convey such title
or interest im such land, (il) an' inStrument survey of the land
proposed to. be conveyed, (iii) a certificate of an Authorized
Representative of the Company stating that no Event of Default under
this Agreement has occurred and is continuing and that such land or
interest therein is not necessary, desirable or useful for the
Pacility, (iv) a certificate of an Independent Engineer stating that,
in the opinion of such Engineer, the proposed transfer will. not
materially impair the efficient operation 0f the Pacility or the
means of ingress thereto or egress therefrom and that such land or
interest therain is not necessary, desirable or useful for the
Facility and ({v) a certificate from the mortgagees under the
Mortgages consenting to such conveyance.

.(d) Ro conveyance of any Land or interest therein effected under
the provisions of this Section 9.1 shall entitle the Company to any
abatement or diminution of the rents payablé under Section 5.3
hereof. ., - .

. Section 9.2 Assignment and Subleasing.

“ta) . This Agreement may be assigned ip whole or in part and the
Pacility may be subleased as a whole or in part by the Company, but
only with the prior written consent of the Agency (which consent may
not bé unreasonably withheld or’ delayed but may be subject to such
reasonable conditions as the Agency may deem appropriate) and
provided that: .
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() No assignment (other than pursuant to Section 8.4
hereof) or sublease shall relieve the Company from primary
liability for any of its obligations hereunder; :

The assignee or sublessee shall assume the obligations

{2)
of tbe Company hereunder to the extent of the interest assigned -

or subleased;

(3) The Company shall, within ten (10) days prior to
execution of such assignment or sublease, furnish or cauge' to be
furnished .to the Agency a true and complete copy of each such

assignment or sublease, as the case may be, and the instrume.nt of '

assumption;

(4) The Pacility shall continue to cénstitute a "project®, .

as such quoted term is defined in the Rct; and

£5) Neither the validity nor the enforceability of the
Guaranty shall be adversely affected thereby.

(b), As of the purported effective date of any assignment or
sublease pursuant to subsection (a) of this Section 9.3, the ‘Company
at its sole cost shall furnish the Agency with an opinion, in form and
substance satisfactory to the Agency, of Independent Counsel opining
as to compliance with items (1), (2) and (5) of subsection (a) of this
Section 9.3.

(¢} No assignment or sublease entered into pursuant to this
Section 9.3 may be modified or amended without the prior written
consent of the Agency (which consent may not be unreasonably withheld
or delayed but may be subject to such reasonable conditions as -the
Agency may deem appropriate).

Section 9.3 Merger of Agenay.

(a) Nothing contained in this Agreement shall prevent the
consolidation of the Agency with, or rerger of the Agency into, or
tranafer of title to the Facility as an entirety ta, any other
political subdivision or public benefit corporation or other entity
which has the legal authority to own and lease the Facility (including
but not limited to a subsidiary of the Agency), provided thats

(1) the Pacility shall remain exempt from payment of real
property taxes to the extent set forth in Section 874 of the Act,
as amended from time to tine, and

(2) wupon any such consolidation, merger or transfer, the
due and punctual performance and observance of all the
agreements and conditions of this Agreement to be kept and
performed by the Agency shall be expressly assumed in writing by
the political subdivision or public benefit corporation or other
entity resulting from such consolidation or surviving such
merger or to which the Facility shall be transferred. )
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{b) Within thirty (30) days after the consummation of any such
consolidation, merger or transfer of title, the Agency shall give
notice thereof in reasonable detail to the Company. The Agency
promptly shall furnish such additional information with respect to
any such transaction as the Company reasonably may request.

Section 9.4 Joined by Agency in Refunding Mortgage.

If the Company shall desire and obtain a commitment for the Refunding
Hortgage and if the Company desires to subject the fee interest of the
Rgency in the Facility, or any part or parts thereof, to such Refunding

-Mortgage, then the Company shall give the Agency at least thirty (30) days -

prior written notice thereof and of the date proposed fox the closing
thereof, and the Agency agrees that it shall, prior to the olosing of such
Refunding Mortgage, execute, acknowledge and deliver such Refunding

-Mortgage, provided that such Refunding Mortgage shall contain provisions

substantially as follows:

"Section . Joinder by Agency

Further to secure the payment of the Indebtedness, but without
assuning any obligation to pay the same, the Agency hereby mortgages
to the Mortgagee (to the extent of the Agency's right, title ang
interest therein) the following: )

(Insert description of mortgaged property)

EXCEPTING THEREFROM, the Reserved Rights, as defined ir "that
certain lease agreement, dated as of April 15, 1982, (the "Lease
Agreement”) by and between the Agency and the Mortgagor.

Section - Exculpation of Agency.

Notwithstanding anything in this Mortgage to the contrary, -the
Mortgagee agrees that (a) no action ghall be brought against  the
Agency for payment of the Indebtedness or for’ the performance of any
of the terms, covenants or conditions herein, except as provided in
thig Section __, and (b) in any action to foreclose this Mortgage or
. otherwise, the hgency shall not be liable for any deficiency between
the total amount due and payable hereon and the proceeds of the
foreclosure sale, and no deficiency or other money judgment will be
sought against the Agency in such foreclosure action. or otherwise;
-provided, however, that nothing in this Section . shall impair the
validity of the Indebtedness or in any way effect or impair the lien
of this Mortgage or the right of the Mortgagee to foreclose this
Mortgage following default in the performance of any of the covenants
. contained in this Mortgage.

Section - No Recourse; Special Obligation of Agency.

(a) All bovenan.t:s, stipulations, promises, agreements and
obligations of the Agency contained in this Mortgage and in the other
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.documents and instruments connected therewith, and in any documents
supplemental thereto, (collectively, the "Docunents®™) shall be deemed
to be the covenants, stipulations, promises, agreements and
obligations of the RAgency and not of any wember, officer, agent,
servant or employee of the Agency in his individual capacity, and no
recourse under or upon any obligation, covenant or agreement in the
Documents contained or otherwise based upon or in xespect.of the

Documents, or for any claim based thereon or otherwise in respect -

thereof, shall be had against any past, present or future menbar,
officer, agent,. servant or employee, as such, of the Agency or of any

successor public benefit corporation or political subdivision, or .

other successor entity or any person executing the Documents on
behalf of the Agency, either directly or through .the Agency or any
successor public benefit corporation or political subdivision, other

succesgor entity or any person so executing the Documents, it being'

expressly understood that the Documents are solely corporate
obligations, and that no such personal liability wbatever shall
attach to, or is or shall be incurred by, any such membar, officer,
agent, servant or employee of the Agency or of any successor public
benefit corporation or political subdivision, other successor entity
or any person so executing the Documents because of the creation of
the indebtedness thereby authorized, or under or by 'reason of the
obligations, covenante or agreements contained in the Docunents or
implied therefrom; and that any and all such personal liability of,
and any and all such rights and claims against, every such member,
officer, agent, gervant or ‘employee becauvse of the creation of the
indebtedness hereby authorized, ,or under or by reason of - the
obligations, covenants or agreements contained in the Documents or
implied therefrom, are, to the extent pernmitted by law, expressly
waived and released as a condition of, and as a consideration for,, the
execution of the Documents.

(b) The obligations and' agreements of the Agency cont'ained
herein shall not constitute or give rise to an obligation of the State
of New York or Cortland County, New York, and neither the State of New

* York nor Cortland County, New York shall be- liable thereon, and

further such obligations and agreements shall not tonstitute or give
rise to a general obligation of the Agency, but rather shall
constitute special obligations of the Agency payable solely from the
revenues of thé Agency derived and to be derived from the lease, sale
or other disposition of the Facility (except for revenues derived by
the Agency with regpect to the Reserved Rights). ’

{c) Notwithstanding any provision of this Agreement to the
contrary, the Agency shall not be obligated to take amy action
pursuant to any provision bereof unless (i) the Agency shall have been
requested to do 8o in writing by tbe Company and (ii) if compliance

. with such request is reasonably expected to result in the incirrence

by the Agency (or any member, officer, agent, servant or employee of
the Agency) in any liability, fees, expenges or other costs, the
Agency shall have rxeceived from the Company security or indeiinity
satisfactory to the Agency for protection against all such liability,
however remote, and for the reiinbursemen't of all such fees, expenses
and other costs.”
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Section 9.5 Leasehold Mortgaqges.

(a) Without the prior consent of the Agency, the Company s'hr-ll
have the right to mortgage its interest in this Agreement and cthe
leasebold estate created hereby under one or more mortgages, deeds of
trust or similar instruments constituting a lien .on the Company's
interest in this Agreement and the leasehold estate created hereby
{any such mortgages, deeds of trust ‘or similar instruments being
collectively referred to as a "Leasehold Hortgage"), and to assign
its interest in this Agreement, or any part thereof, as collateral
security for such Leasehold Mortgages, upon the following conditions: .

{1) That all rights acquired under such Leasehold Mortgage
shall be subject to each and all of the covenants, conditions and
restrictions set forth in this Agreement, and to all the right,
title and interest. of the Agency herein, none of which
covenants, conditions or restictions is or shall be waived by
the Agency by reason of the rights given to the Company under
this gubsection (a) of this Section 9.5; and

(2) That no Leasehold Mortgage shall eoxtend beyond the
expiration date of the Lease Term set forth in Section 5.2
hereof.

(b} If the Company shall mortgage its intexest in this Agreement
or any part hereof pursuant to a Leasehold Mortgage and if the holder
of record of such Leasehold Mortgage (hereinafter referred to as the
"Leasehbold Mortgage Holder") shall, within thixty (30) days of its
execution, " send to the Agency a trué and complete copy of such
Leasehold Mortgage together with a written notice specifying the name
and address of such Leasehold Mortgage Holder and the pertinent
recording date with respect to such Leasehold Mortgage, then the
Agency agrees that, so long as such Leasehold Mortgage shall remain
unsatisfied of record or until written notice of the satisfaction of
such” Leasehold Mortgage is given to the Agency by such Leasehold
Mortgage Holder, the following provisions shdll apply:

. (L) There shall be no cancellation, surrender or
modification of this Agreement by joint action of the Agency and
the Company without the prior consent in writing of the
Leasehold Mortgage Holder;

(2) The Agency shall, upon giving the Company any ‘notice of
default hereunder, simultaneously give a copy of such notice to
such Leasehold Mortgage Holdex. The Leasehold Mortgage Holder
shall have the same period after receipt of such notice to remedy
or cause to be remedied the defaults complained of as the Company
would have hereunder, and the Agency shall accept performance by
‘or at the instigation of such Leasehold HMortgage Holder as if the
same had been done by the Company; and

(3) -Anything herein contained notwithstanding, while such
Leagehold Mortgage remains unsatisfied of record, or until

.
.
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written notice of satisfaction thereof is given to the Agency by
. the Leasehold Mortgage Bolder, if any Event of Default hereunder
shall occur vwhich, purusant to any provision of this Agreement,
entitles the Agency to terminate this Agreement, and if before
the expiration of twenty (20) days from -the date of giving of
notice of termination bhereof to such Leasehold Mortgage Holder,

such Leasehold Mortgage Eolder shall have notified the Agency of ’

its desire to nullify such notice and shall have paid.to tae

Agency all rent and additional rent and other payments herein °

provided for and then in default, and shall have complied or
shall compence the work of complying with all of the other
requiréments of this Agreement, if any are then in default, and
shall * prosecute the 'same to completion with reasonable
diligence, then in such event the Agency shall not be entitled to

terminate this Agreement and any notice of termination therefore .

given shall be void and of not effect.
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ARTICLE X

EVENTS OF DEFAULT AND REMEDIES

Section 10.1 Events of Default Defined.

(a) The following shall be "Bwents of Default™ under this
Agreemant and the term "Event of Default™ shall mean, whenever it is
used in this Agreement, any one or more of the following events:

{1} The failure by the Company to observe and pecform any .
covenant, condition or agreement hereunder on its part to be
observed or performed for a period of thirty (30) days after
written notice, specifying such faillure and requesting that it
be reémedied, given to the Company by the 2Agency; provided,
however, that if the default is of such a nature that it cannot
be remedied within a period of thirty (30) days, the Company
shall not be in default if it shall pronptly commence and
thereafter prosecute the ocuring of the default with due
diligence;

(2) The dissolution or liguidation of the Company; or the
filing by the Company of a reguest or petition for liquidation,
reorganization, adjustment of debts, arrangement, adjudication
as a bankrupt or other similiar relief under the bankruptey,
insolvency or similiar laws of the United States or any state or
territory thereof or any foraign jurisdiction; or . the
institution by the Company of any formal or informal proceeding
for the dissolution or liguidation of, settlement of claims
against ‘or winding up of the affairs of the Company; or the
failure by the Company within sixty (60) days to lift or stay any
execution, garnishnent or attachment of such conseguence as nay
impair its ability to carry on its operations at the Pacility; or
the failure by the Company within sixty (60) days to lift or
otherwise discharge the filing against the Company of a request
or a petition for liquidation, reorganization, adjustment of
debts, arrangement, adjudication as a bankrupt or other similiar
laws of the United States or any state or territory thereof or
any foreign jurisdiction; or the failure by the Company within
sixty (60) days to 1lift or otherwise discharge the institution
against the Company of any formal or informal proceeding for the
dissolution or liquidation of, settlement of claims against, or
winding up of the affairs of the Company; or the commission by
the Company of any act of bankruptey; or the Company shall make a
general assignment of assets for the benefit of its dreditors;
or the entry by the Company into an agreement of composition with
its creditors; or the approval by a court of competent
jurisdiction of a petition applicable to the Company in any
proceeding for its reorganization' instituted under the
provisions of any state or federal bankruptcy or similar law; or
appointment by f£inal order, judgment or decree of a court of
competent jurisdiction of a trustee or receiver of the Company;

v
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or a trustee, receiver or agent (however named) is appointed or
authorized to take charge of the whole or a substantial portion
of the Properties of the Company for the purpose of enforcing a
lien against such. property or for the purpose of general
administration of such Property for the benefit of creditors; or
the failure by the Company to generally pay its debts as such .
debts become .due; provided, bowever, that the term "dissolution
or liquidation of the Company” as used in this subsection shall
not be construed to include any transaction permitted by Section
8.4 hersof; and

(3) 'The occurrence of an Event of Default under the
Guaranty. . .

{b} Notwithstanding the provisions of Section 10.1(a), if by
reason of force majeure either party hereto shall be unable in whole -
or in part to carry out its obligations under this Agreement and if
such party shall give notice and full particulars of such force
majeure in writing to the other pacty within a reasonable time after
the occurrence of the event or cause relied upon, the obligations
under this Agreement of the party giving such notice, so far as they
are affected by such force majeure, shall be susperded during the
continuance of the inability, whicb shall include a reasonable time
for the removal of the effect thereof, and the suspension of 'such
obligations for such period pursuant to this subsection (b) sball not
be deemed an Event of Default under this Section 10.1.
Notwithstanding anything to-the contrary in this subsection (b), an
event of force majeure shall not excuse, delay or in any way diminish
the obligations of the Company to make the payments required by
Sections 5.3 and 6.3 hereof, to obtain and continue in full force and
effect the insurance required by Section 6.4 hereof, to provide the
indemnity required by Section 8.2 hereof and to comply with the
provisions of Sections 8.2 and 8.8 hereof. The term "force majeure"
as used herein shall include, without limitation, acts of God,
strikes, lockouts or other industrial disturbances, acts of public
enemies, orders of any kind of the government of the United States of
America or of the State of New York or any of their departments,
agencies, govermmental subdivisions or officials,. or any civil or
militazy authority, insurrections, riots, epidenics, landslides,
lightning, earthquakes, fire, hurricanes, storms, floods, washouts,
droughts, arrests, restraint of government and people, civil
disturbances, explosions, . transmission.pipes or canals, shortages of
labor and materials or delays of carriers, shortage of energy,
Partial or entire. failure of utilities, or any other cause or event
not reasonably within the control of the party claiming such
inability and not due to its fault. The party claiming such inability’
shall remove the cause for the same with all reasonable promptness;
provided that it is agreed that the settlement of strikes, lockouts
and other industrial disturbances shall be entirely within the
discretion of the party having difficulty, and the party baving
difficulty shall not be réquired to settle any strike, lockout or
other industrial disturbances by acceding to the * demands of the
opposing party or parties. e
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Section 10.2 Remedies on Default.

(a) Whenever any Event of Default shall have occurred and be
continuing, the Agency may, to the extent permitted by law, take any
one or more of the following remedial steps:

(1) Declare, by written notice to the Company, to be
immediately due and payable, whereupon the same shall become
irmediately due and payable, all amounts payable pursuant to
this Agreement.

(2) By notice to the Company, reguire the Company to
terminate this Agreement and to purchase the Facility pursuant
to Article XI hereof and, if such purchase is not completed
within sixty (60) days of such notice, then terminate on ten (10)
days additional written notice to the Company, the Lease Term
and all rights of the Company under this Agreement and, without
being liable for any prfosecution or damages therefor, exclude
the Company from possession of the Facility and use its best
efforts to lease or sell the Pacility to another Person for the
account of the Company, holding the Company liable for the
amount, if any, by which the aggregate of the rents and other
amounts payable by the Company, hereunder exceeds the aggregate
of the rents and other amounts received from such other Person
under the new lease or sale agreement.

(3) Take any other action at law or in equity which may
appear necessary or desirable to collect the payments then due
or thersafter to become due hereunder, to secure possession of
the Pacility, and to enforce the obligations, agreements or
covenants of the Company under this Agreement.

(b) In the event the Pacility is leased or sold to another
Person pursuant to Section 10.2(a) (2) hereof, the Agency may (but
shall be under no obligation to) make such repairs or alterations in
or to the Facility as it may deem necessary or desirable for the
N ‘implementation of such lease or sale, and, notwithstanding the fact
that .this Agreement may have been terminated pursuant to Section
© 10:2(a) (2) hereof, the Company shall be liable for and agrees to pay
the costs of such repairs or alterations and the expenses incidental
to the effecting of such lease or sale, together with interest thereon
at the rate of twelve percent (128) per annum.

(c) No action taken pursuvant to this Section 10.2 (including
repossession of the Pacility) shall relieve the Company- from its
obligation to make all vayments required by Sections 5.3 and 8.2

- hezeof.,

Section 10.3 Remedies Comulative. 1

No remecy herein conferred upon or reserved to the Agency is intended
to be exclusive of ‘any other available remedy, but each and every such

w93 Page 36 : E .
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ARTYCLE XI

EARLY TERMINATION OF AGREEMENT;
OPTIONS IN FAVOR OF COMPANY

Section 11.1 Early Termination of Agr t

At any time during the Lease Term, the Company shall bave the option -
to terminate this Agreement upon £iling, with the Agency, a certificate
signed by an Authorized Representative of the Company stating the
Company's intention’ to do so pursuant to this Section 11.1 and upon .

compliance with the requirements set forth in Section 11.2 hereof.

Section 11.2 Conditions to Early Termination of Rgreement.

In. the event the Company exercises its option to terminate this
Agreement in accordance with Section 11.1 hereof, the Company shall comply
with the requirements set forth in %he following three subsections:

(a} The following payments shall be made:

(i} To the Agency: an amount certified by the Agency as
sufficient to pay all unpaid fees and expenses of the Agency and
its officers, members, agents, servants and employees incurred
under this Agreement and the Mortgages; and

(il) To the appropriate Person: an amount sufficient to
pPay all other fees, expenses or charges, if any, due and payable
or to become due and payable under this Agreement and the
Mortgages and not otherwise paid or provided for. 3

(b} The Company shall assume in writing all liability under the
Mortgages and, if requested by the Agency, shall obtain €rom the
mortgagees under the Mortgages written confirmation of the absence of
further obligations of the Agency under such Mortgages.

(c) The certificaté required to be filed pursuant to Section
11.1 shall specify the date upon which the payments pursuant to
subdivision (a) of this Section 11.2 shall be nmade, which date shall
be not less than thirty (30) nor -more than sixty (60) days .from the
date such certificate is filed with the Agency. :

Section 11.3 Obligation to Sell and Purchase the Facility.

COntemporaneb'usly with the termination of the Lease Term in
accordance with Section 5.2 or Section 11.1 hereof, the Agency shall sell
and the Company shall purchase all the Agency's right, title and interest
in and to the Facility for the purchase price of One Dollar ($1.00) plus
payment of all sums due and payable to the Agency pursuant to this
Agreement and the Mortgages. .

Section 11.4 Conveyance on Purchase of the Facility.

W93 Page 38
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ARTICLE XI
EARLY TERMINATION OF AGREEMENT;

OPTIONS IN PAVOR OF COMPANY

Section 11.1 Barly Termination of Agreemant.

At-zny time during the Lease Term, the Company shall have the option
to terminate this Agreement upon £iling, with the Agency, a certificate
signed by an Authorized Representative of the Company stating the
Company’s " intention to do 8o pursuant- to.this Section 11.1 and upon

" compliance with the reguirements set forth in Section 11.2 bereof.

Section 11.2 Conditions to Early Termination of Agreement.

In the event the Company exercises its option to terminate this
Agreement in accordance with Sectipn 11.1 hereof, the Company shall comply
with the requirements set forth in the following three subsections:

(a) The following payments shall be made:

(i) To the Agency: an amount cectified by the Agency as
sufficient to pay all unpaid fees and expenses of the Agency and
its officers, ‘members, agents, servants and employees incurred
onder this Agreement and the Hortgages; and

(i.i) To the appropriate Person: an amount sufficient to
pay all other fees, expenses or charges, if any, due and payable
or to become due and payable under this Agreement and not
otherwise paid or provided for.

(b} The Company shall assume in writing all liability under the
Mortgages and, if requested by the Agency, shall obtain from.the
mortgagees under the Mortgages written confirmation of the absence of
further obligations of the Agency under such Mortgages.

(c} The certificate required to be filed pursuant. to Section
11.1 shall specify the date upon which the payments pursuant to
subdivision (a) of this Section 11.2 shall be made, which date shall
be not less than thirty (30) nor more than sixty (60) days from the
date such certificate is filed with the Agency.

‘Section 11.3 Obligation to éell and Purchase the Facility,

Contemporaneously with the. termination .0f the Lease Term in
accordance with Section 5.2 or Section 11.1 hereof, the Agency shall sell
and the Company shal), purchase all the Agency's right, title and interest
in and to the Facility for the purchase price of One Dollar (§1.00) plus
payment of all sums due and payable to the ‘Agé'ncy pursuant to this
Agreement and the Mortgages.

Section 11.4 Cénvezance on Purchase of the Pacility.

* .
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At the closing of any purchase of the Facility pursuant to Section
'11.3 hereof, the Agency shall, upon receipt of the purchase price, deliver
to the Company all necessary documents to convey to the Company all the
Agency's right, title and interest in and to the Property being purchased,
as such Property then exists. .
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ARTICLE XII

MISCELLANEOUS

Section 12.1 Surrender of the Facility.

Except as otherwise expressly providéd in this Agreement, at the
termination of the Lease Term, the Company shall surrender possession of
the Facility peaceably and promptly to the Agency in as good condition as
at the commencement of the Lease Ternm, loss by fire or other casualty

- covered by insurance, Condemnation and ordinary wear, tear and

obsolescence only excepted.
Section 12.2 Notjces.

All notices, certificates and other conmunications hereunder shall be
in writing and.shall be sufficiently given and shall be deened given when
delivered and, if gdelivered by mail, shall be sent by registered or
certified mail, postage prepaid, return receipt requested, addressed as
follows:

To_the Agency:

Cortland County Industrial
Development Agency

50 Hain Street

Cortland, New York 13045

To the Company:

New York, Susquehanna & Western Railway Corporation
One Railroagl Avenue
Cooperstown, New York

The Agency and the Cormpany may, by notice given hereunder, designate any

further or different addresses to which 8subsequent notices, certificates
and other communications shall be sent. ;

Section 12.3 Binding Effect.

Thisg l(greemen_t shall inure to the benefit of and shall be binding upon
the Agency, the Company and their respective Successors and assigns.

Section 12.4 Severability. .

. In the event any provision of this Agreement shall be held jnvalid or

‘unenforceablé by any court of competent jurisdiction, such holding shall

not invalidate or render unenforceable any other provision hersof.
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Anendments, éhanues and Hoéifications.

This Agreement méy not be amended, ohanged, modified, altered or
terminated except by written instrument executed and delivered by the
parties hereto.

Section 12.5

Section 12.6 Execution of Counterparts.

This Agreement may be executed in several counterparts, each of which
shall be an original and all of which shall constitute but one and the same
instrument. T

Section 12.7 Applicable Law.

This Agreement shall be governed by and construed in accordance with
the laws of the State of New York.

Regording and Piling.

This Agreement (or a memorandum thereof) shall be recorded or £iled,
as the case may be, by the Agency, at the cost of the Company, in the Office
of the Clerk of Cortland County, New York, and/or in such other office or
offices as may at the time be provided by law as the proper place or places
for the recordation or filing thereof.

Section 12.8

Section 12.9 Survival of Obligations

The obligations of the Company to make the payments required by
Section 5.3(b) hereof and tc provide the indemnity required by Section 8.2
hereof shall surviva any.termination or expiration of this Agreement, and
all such payments after such termination and payment sball be made ipon
demand of the Person to whom such payment is due.

Section 12.10 Table of Contents and Section

Controlling.

The table of contents and the headings of the several Sections in this
Agreement have been prepared for convenience of reference only and shall
not control, affect the meaning or be taken as an interpretation of any
provision of this Agreement. . . : .

Headings ' not

Section 12.11 No Recourse; Special Obligation.

(a) All covenants, stipulations, promises, agreements and
obligations of the Agency contained in thisg Agreement and in the qther
documents and instruments connected therewith, and in any documents
supplenental thereto, (collectively, the "Documents”) shakl be deemed
to be the covenants, stipulations, promises, agreements and
‘obligations ,of the Agency and not of any member, officer, agent,
servant or employee of the Agency in his individual capacity, and no
recourse under or upon any obligation, cov t or -agr
Documents contained or otherwise based upon or in respect of the
Documents, or for any claim based thereon or otherwise in respect

Page_ 41
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thereof, shall be had against any past, present or future member,
officer, agent, servant or emplovee, as such, of the Agency or of.any
successor public benefit corporation or political subdivision or
other successor entity or any person executing the Documents on
behalf of the Agency, either directly or .through the Agency or any
successor public benefit corporation or political subdivision or
other successor entity or any person so executing the Documents, it
being expressly understood that the Documents are solely corporate
obligations, and that’ no such personal liability whatever shall
attach to, or is or-shall be incurxed by, any such member,.officer,
agent, servant or employee of the Agency or of any successor public
benefit corporation or political subdivision or other successor
entity or any person so executing the Documents because of the
cieation of the indebtedness thereby authorized, or under or by
reason of the obligations, covenants or agreements contained in the
Documents or implied therefrom; and that any and all such personal
liability of, and any and all such rights and claims against, avery
such member, officer, agent, servant or employee because of the
creation of the indebtedness hereby authorized, or under or by reason
of the obligations, covenants or agreements contained in the
Docunents or implied therefrom, are, to the extent permitted by law,
expressly waived and released as a condition of, and as a
consideration .for, the execution of . the Documents.

{b) The obligations and agreements of the Agency contained
herein shall not constitute or give rise to an obligation of the State
of New York or Cortland County, New York, and neither the State of New
York nor Cortland County, New York shall be liable thereon, and
further such obligations and agreements shall not constitute or give
rise to a general obligation of the Agency, but rather shall
constitute special obligations of the Agency payable solely from the
revenues of the Agency derived and to be derived from the lease, sale
or other dispcsition of the Facility (except for revenues deu.ved by
the Agency with respect to the Reserved Rights).

(c) Notwithstanding any provision of this Agreement to the’
N ‘contrary, the Agency shall not be obligated to take any action
pursuant to any provision hereof unless (1) the Agency shall have been
requested to do so in writing by the Company and (1i1) if compliance
with such request is reasonably expected to result in the incurrence
by the Agency (or any member, officer, agent, servant or employee of
the Agency) .in any liability, fees, expenses or other costs, the
"Agency shall have received from the Company security or ‘indemnity
satisfactory to the Agency for protection against all such liability,
however'remote, and for the reimbursement of all such fees, expenses
and other costs.

Page §2
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IN WITNESS WHEREOF, the Agency and the Company have caused this Lease
Agreement to be executed in their respective corporate names and their
respactive corporate seals to be hereunto affixed and attested by their
duly authorized officers, all as of the date firat above written.

CORTLAND COUNTY INDUSTRIAL
DEVELOPMENT AGERCY

Secretary ;; :

PEW YORK, SUSQUEHANNA & WESTERN
RAILWAY CORPORATION

~

. -(SEAL)

ATTEST:

Page 43
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STATE OP NEW YORR )

. ) s8. 2 .
comry oF Coictloma )

On this day of /%4,1 1982, before me personally came
who being by me duly sworn, did

depose and say he resxdes at Sk '
that he is the of the CORTLAND COUNTY INDUSTRIAL DEVELOPMENT

AGENCY, the public benefit corporation of the State of New York described
in and which executed the within Lease Agreement; that he knows the seal of
said public benefit corporation:; that the sea) affixed to said Lease
Agreement is the seal of such public benefit corporation; that it was so

- affixed by authority of the members of such public benefit corporation; and

that he signed his name thereto by like authority.

“L il in o
Qfﬁy Public /
3-306-23
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STATE OF NEW YORK )

COUNTY OF Ww

SS.:

depos! e d say that he resides

therato by like order.

Notary Publil

w93 ~ Page 45

iss AZAday of 1982, before me personally came
o~ ; to me person.ally known, who being by me duly sworn, did

,ZW 297 ; that he is
the .of}iﬁw vonx, SUSQUEHANNA £ WESTERN RAILWAY CORPORATION, the
‘corporation ‘described in and which executed the within Lease Agreements

. that he knows the seal of said coxporation: that the, seal affixed to said
Lease Agreement is such corporate seal; that it was so affixed by order of .
the ‘Board of Directors of said corporation; and that he signed his name
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IXEIBIT A
DISCRI>TION OF THE LAND .

Syrac¢use 3ranch

Cortland County, New York

ALL THAT LINE of Railroad being a porf:ion-of Grantor's Syracuse Branch
identified as Line Code 6251 in the records of the i

Association and also bein
also identified in the Clerk'

nna's Syracuse Branch
s Office of Cortland County, New York in Liber

358 at page 580 and EXTENDS from the County Line between the Town of Lisle, .-
Broome County and Town of Marathon, ' Cortland County, New York- and
continuing in a general northwesterly direction somewhat parallel to the
Tioughnioga River and passing through Marathon, Lapeer, Messengerville,
Virgil, Cortlandville, Blodgetts Mills, Cortland, Homer and Preble to the
County Uine between the Town of Preble, Cortland County and Town of Tully,

Onondaga County, New York.

portion of the same p;:emises vwhich Thomas P. Patton
exty of the Brie Lackawanna

EL-CRC~RP-18 da ted

BEING a part or
and Ralph S, Tyler, Jr., as Trustees of the Prop

Railway Company, Debtor, by Conveyance Document No.
1978 in the Clerk's Office of

March 31, 1976 and recorded on October 5,

Cortland County, New York in Liber 358 at page $75&c. ¢+ granted and conveyed
unto Consolidated Rail Corporation, and thereafter conveyed by said
ConsoliGated Rail Corporation to the Grantor by Deed dated April 16, 1982,
and recorded on April 22, 1982 in the Clerk's Office of Cortland County,

-New York.

UNDER and SUBJECT, however, o (1) whatever xights the public may have
to the use of any roads, alleys, bridges or streets crossing the premises
herein described, (2) any streams, rivers and creeks passing under, across
or through the premises herein described and (3) any easements or
agreements of record or ‘otherwise atfecting the land hereby conveyed, and

accurate survey would

to the state of fackts which a personal inspection or :
cables, culverts, drainage

disclese, and to any other pipes, wires, poles,
courses or systems and their appurtenances novw existing and repaining fn,
on, under, over, acrass and through the hereip conveyed Premises, together .
with the right to maintain, repair, renew, replace, use and remove same.

~
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